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DIGEST OF OTHER RBOENT VIRGINIA DECISIONS. 
(Syllabi prepared by M. P. Burks. State Reporter.) 



Holeban v. Meisel and Anotheb. — Decided at Richmond, Feb- 
ruary 14, 1895.— Biely, J: 

1. Biia of Exceptions — Office of — allegation of error — evidence — several objec- 
tions in one bill. It is the office of a bill of exceptions to set forth a specific and 
definite allegation of error and so much of the evidence as is necessary to a clear 
apprehension of the propriety or impropriety of the ruling made by the court, 
and if it fails to do this the exception will prove unavailing. Two or inore ob- 
jections may be saved by the same bill, provided they are distinctly set forth with 
the necessary circumstantiality, and not confused with one another. But the bet- 
ter practice is to take a separate bill for each objection. 

2. Bib Judicata — Construction of records by Court of Appeals. When this court 
has construed the legal character and effect of certified copies of entries in cer- 
tain public records, which involves the construction of the records themselves, 
such construction is res judicata in this court and all the courts of this State, and 
an instruction which gives to such entries any other or greater effect is erroneous. 

3. Evidence — Books of register of land office — patents — colonial records. Entries 
in the books of the office of the Register of Land Office, labelled "Patents," 
without signature or seal, are not patents, nor grants, but are admissible in evidence 
as " Colonial records," tending to prove that proceedings had been taken looking 
to tbe execution and issuing of a grant, to be followed, if possible, by evidence 
tending to show that the grant so contemplated and begun was actually executed, 
issued, and delivered. 

4. Ejectment. — Patent from Commonwealth — previous grant — adversary possession. 
In an action of ejectment, a valid patent from the Commonwealth to the plaintiff 
is prima faeif evidence of title in the plaintiff, with the right of immediate actual 
possession, and can only be defeated by an adversary possession under color or 
claim of title for the statutory period, or by showing a previous valid grant 
by the Commonwealth to a third person, or a state of facts from which such patent 
may be presumed 

5. Ejectment — Boundaries — expert testimony. In an action of ejectment, the 
question whether the land in controversy is within the boundaries claimed by the 
plaintiffs declaration is a question of fact upon which witnesses may state their 
knowledge, but upon which experts may not express opinions. On such question 
expert testimony is not admissible. 



Nicholas v. Commonwealth. — Decided at Richmond, March — , 

1895. — Harrison, J : 
1. Criminal Law — Speedy trial— failure to hold term — continuance. The statute 
guarantees a speedy trial to a person indicted for a felony by providing for his 
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discharge from prosecution if four terms of the county court in which he is held 
for trial elapse without a trial, unless the record shows that the case was continued 
for some one of the enumerated reasons therein set forth, but the fact that one 
term has passed without an order in the case is not a denial of a speedy trial. If 
the record fails to disclose that a term was held on the day appointed for it, none 
may have been held and the case would stand continued till the next term. 

2. Criminal Law — Circuit court jurisdiction — power to remand — certification oj 
record by county court. After a circuit court has acquired jurisdiction to try a 
prisoner, upon his election in the county court, it has no power to remand the 
case to the county court for any purpose whatever, not even on the motion of the 
prisoner himself, and an order so remanding it is a nullity. If the county court 
has failed to certify any part of the record, the circuit court should have the 
record certified as the law directs. 

3. Criminal Law — Trial in circuit court — venire facias — list furnished by county 
court, or judge thereof. For the trial of a felony in the circuit court, the writ of 
venire facias is properly issued by the clerk of said court, directed to the officer, 
requiring him to summon twenty jurors for such trial from a list to be furnished 
him by the court of such county, or the judge thereof in vacation, and a return 
of such officer showing these facts is a sufficient return. 

4. Criminal Law — Evidence — possession by accused of instruments of death. 
Where it is shown that a crime has been committed by the use of certain 
took and instruments, it is always pertinent to show, as one element connecting 
the accused with the crime charged, that he possessed such tools and instruments. 

5. Criminal Law. Homicide — antecedent threats — precious attempts on life of 
deceased — corpus delicti — circumstantial evidence. On a trial for homicide, antecedent 
threats and previous attempts to take the life of the deceased are competent evi- 
dence both on the question of deliberation and of premeditation. And where it 
is shown that the deceased came to his death by drowning, while in company 
with the accused, it is competent to show that shortly theretofore the accused 
stated to the friends and relatives of the deceased that deceased had heart dis- 
ease and was liable to die at any time. The corpus delicti was sufficiently proved 
in this case to admit circumstantial evidence tending to connect the accused with 
the crime. 

6. Criminal Law — Instructions refused when jury already fairly instructed. 
Where instructions given by the trial court clearly and fairly lay down the law 
applicable to the case, it is not error to refuse other instructions on the same 
subject tendered by the prisoner. 

7. Criminal Law — New trials — after discovered evidence — affidavits — counter affi- 
davits. Applications for new trials are addressed to the sound discretion of the 
court, and are based on the ground that there has not been a fair trial on the 
merits. The same rules apply in criminal as in civil cases. Where the applica- 
tion is based on the ground of after discovered evidence, supported by affidavits, 
counter affidavits may be received to show that the alleged ground for a new trial 
does not exist. To justify a new trial for after discovered evidence, the evidence 
must have been discovered since the trial; it must be material in its object, and 
such as, on another trial, ought to produce an opposite result on the merits ; it 
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must not be merely cumulative, corroborative, or collateral ; and it must be evi- 
dence that could not have been discovered before the trial by the use of reason- 
able diligence. 

8. Criminal Law — New trial — verdict contrary to evidence — appellate court. A 
new trial, on the ground that the verdict is contrary to the evidence, ought to be 
granted only in case of plain deviation from right and justice. And the appellate 
court will not set aside a verdict on such ground, except where the jury have 
plainly decided against the evidence, or without evidence. In the case at bar, the 
testimony, as a whole, produces a moral certainty that the accused is guilty beyond 
a reasonable doubt. 



Cochran v. Richmond & Alleghany R. Co. — Decided at Rich- 
mond, April 18, 1895.— Keith, P: 

1. Trustees — Attorneys few — payment out of trust fund. Trustees, who in good 
faith engage counsel to aid them in the execution of the trust, are entitled to pay 
them out of the trust fund, or to be reimbursed out of that fund for all expenses 
which they have incurred, including reasonable attorneys' fees. Upon the evi- 
dence in this case, the attorneys' fees were properly paid out of the trust fund. 

2. Trust Funds — Payment into court — interest. Where a trust fund has been 
paid into court by a purchaser of the trust property, but in consequence of resist- 
ance to the payment of proper charges on the fund it has remained idle in the 
hands of the court, the loss of interest must fall on the trust creditor who has 
resisted the charge. 

3. Trust Fund — Loan to trust creditor — payment. Where a trust fund is loaned 
to the trust creditor pending litigation over charges on the fund and its distribu- 
tion, and on final settlement it is ascertained to belong to such creditor, and is not 
sufficient to pay his debt, the transaction should be treated as a payment on the 
debt as of the date of the loan, and not as a loan. 



Marshall v. Palmer. — Decided at Richmond, April 18, 1895. — 
Ridy, J: 
1. Ejectment — Joint-tenant— form of action. One joint-tenant cannot recover, 
in an action of ejectment in his own name, as sole plaintiff, the interests of him- 
self and his co-tenants. He can only recover that to which he has the title, and 
if this be an undivided interest he must prove what his proportion is, else there 
must be judgment for the defendant. 



Norfolk & Western R. Co. v. Carter. — Decided at Wytheville, 
July 11, 1895.— Ridy, J: 
1. Process Against a Corporation — Service on agent under sec. 3227 of the 
Code. When process to commence an action against a corporation is sued out 
and executed on an agent of the corporation, under section 3227 of the Code, less 
than ten days before the return day thereof, the proper course to be pursued is to 



